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OPENING BRIEF OF APPELLANT ON APPEAL

MAR 2 7 2015

ISSUES PRESENTED FOR REVIEW
a).

Whether or not the District Court Erred when
it dismissed the Petition For Post Conviction
Relief.

b).

Whether or not Post Conviction Counsel Was
Ineffective For Not Properly Responding to
the Notice Of Intent To Dismiss the Petition
for Post Conviction Relief.

c).

Whether or not the Office of the State Appellate
Defender was ineffective during the direct appeal
process.
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STATEMENT OF THE CASE

In Canyon County case number CR-2012-1089, the Appellant was
convicted of the offense of Rape.
On August 10th, 2012, the Petitioner was sentenced to a term
of ( 1 0) Ten years determinate or "fixed" to be follo·1ved by a term
of Life indeterminate.
No Appeal was filed by Counsel as to the sentence impo3ed or
any type of challenges to the conviction or the pre-trial Motions
filed.
The Petitioner filed an Idaho Criminal Court Rule 35 Motion
that was denied by the District Court.
Once more, there ;.,as no appeal filed as to the ruling of the
Court concerning the Rule 35 Motion denial.
The Appellant therein filed a Petition for Post Conviction
Relief alleging the following grounds for relief:
1). Ineffective Counsel for Trial Counsel failing to
file an appeal when requested; and
2). Ineffective Assistance of Counsel for failing to
properly investigate the case; and
3). Failing to file a Motion to Suppress the evidence
against him; and
4). Counsel wrongfully advised the Appellant to enter
a plea of g~ilty to the charge filed; and
5). Counsel failed to communicate with the Appellant
and failed to properly advise the Appellant.
The District Court issued a Notice of Intent to dismiss the
Petition on or about November 6th, 2013, on various grounds. The
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District Court, (After Appointing Couns9l), ordered that the
Petitio~er, throuqh Counsel, had until December 6th, 2013 to file
a

responsive pleading as to the Court's Notice of Intent to

Dismiss.
On December 6th, 2013, Counsel

for the Petitioner did file a

resoonsivP pleading to the Court's Notice of Intent to Dismiss.
However, the Attorney for the Petitioner, Elizabeth Allen, did
not address all of the issues which were in the Petition, and it
was because of Counsel's failure to respond to the issues presented
that the Court dismissed all of the allegations of the Petition
except for the issue relating to Counsel's

failure to file an

appeal. (The Order of the Court dismissing the Petition, which is
located at RP. 63-73, at page 2, paragraph 1, makes it clear that
the Court is dismissing the other issues because, " •••. did not
adequately address the deficiencies in the Petition, the Court
dismissed all claims in the Petition except claim 1,(a).".
The Appellant filed a timely Notice of Appeal, and the Court
Appointed the Office of the State Appellate Defender to represent
the Appellant during the appeal process.
After performing some kind of review, the Office of the State
Appellate Defender moved to be allowed to withdraw from the Appeal
process, because they believed there was no meritorious issues to
be presented to the Court for review.
The Appellant notified all concerned parties that he was going
to file an Appellant's Brief in a Pro-Se format.
This Opening Brief on Appeal therein is filed to start the
Process.
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FIRST ISSUE PRESENTED FOR REVIEW
Did The District Court Err When It Dismissed The
Petition For Post Conviction Relief?
A Petition for Post Conviction Relief initiates a Civil
Proceeding. Wilson V. State, 133 Idaho 874, at 877, 993 P.2d
1205, at 1208, (Ct. App. 2000).
Summary Dismissal of issues in a Petition for Post Conviction
Relief is the equivalent of Summary Judgment under Idaho Rules of
Civil Procedure, Rule 56. Hassett V. State, 127 Idaho 313, at 315,
900 P.2d 221, at 223,

(Ct. App. 1995).

Summary Dismissal of a properly filed Petition~for Post
Conviction Relief is proper only where there is no genuine issue
of material fact in dispute, which, if resolved in favor of the
Petitioner would entitle the Petitioner to the relief sought.
Sayas V. State, 139 Idaho 957, 88 P.3d 776,

(2003); Gonzales V. State,

120 Idaho 759, at 763, 819 P.2d 1159, at 1163,

(Ct. App. 1991);

Hoover V. State, 114 Idaho 145, at 146, 754 P.2d 458, at 459,
(Ct. App. 1988); Ramirez V. State, 113 Idaho 87, at 89, 741 P.2d
374, at 376,

(et. App. 1987).

In the case before this Court the Petitioner submitted a
Verified and Sworn Petition, which was accompanied by a Sworn
Affidavit which.alleged that Counsel was ineffective for several
reasons, which are listed herein:
1).

Ineffective Assistance of Counsel for Counsel
Not filing a Notice of Appeal; and
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2).

Ineffective Assistance of Counsel for failing
to properly investigate the case; and

3).

Ineffective Assistance of Counsel for Counsel
failing to file a Motion to Suppress the
evidence used to convict the Petitioner; and

4).

Ineffective Assistance of Counsel for Counsel
wrongfully advising the Petitioner to enter
into a plea of guilty to the charge filed; and

5).

Ineffective Assistance of Counsel because Counsel
failed to communicate with the Petitioner and failed
to properly advise the Petitioner.

In support of the above referenced issues, the Appellant did
file a Sworn and Verified Affidavit.
After the District Court appointed Counsel, and after the
Court issued it's Notice of Intent to dismiss the Petition for
Post Conviction Relief, Counsel, Elizabeth Allen, responded to the
Court's Notice of Intent to Dismiss, but only responded to the
first issue as was contained within the Petition for Post Conviction
Relief, thereby "abandoning" the other four claims of the Petition.
The Petitioner herein litigates to this Court that he met his
burden of proof as to all of the issues presented, and the Court
erred when it dismissed all but the first issue~
The Appellant submits that the District Court abused it's
discretion, and committed reversible error when it dismissed all
but the first issue of the Petition because the Petitioner had
met the "preponderance of evidence" standard that is needed to
survive a Summary Dismissal of a Petition for Post Conviction
Relief.
There was an evidentiary hearing held in this case, but it
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was only held to address the issue as to whether or not Counsel
was ineffective for not filing the Notice of Appeal as was requested
by the Appellant.
Although the Idaho Code does not clarify what a "Material
Issue" of fact in dispute is, the Idaho Appellate Courts have
provided that Summary Judgment must be denied if, " .. the record
contains conflicting inferences upon which reasonable minds might
reach different conclusions, •• because all doubts are to be resolved
against the non-moving party''. McCoy V. Lyons, 120 Idaho 765, at
769, 820 P.2d 360, 364,

(1991).

Furthermore, it is not the purpose of a Petitioner's argument
during a summary dismissal Motion to convince the Judge that the
issues will be decided in his favor at Trial; instead, the Petitioner
is required to show that there is enough information and sufficient
material for a triable issue at the evidentiary hearing. Oats V.
Nissan Motor Corp. In U.S.A., 126 Idaho 162, at 168, 879 P.2d

1095, at 1101, (1994); Quoting,G

IM

Farms V. Funk Irrigation Co,

119 Idaho 514. at 524, 808 P.2d 851, at 861, (1991). (A Triable
issue exists whenever reasonable minds could disagree as to the
material facts or the inferences to be drawn from those facts).
In Order to determine whether or not there is a valid claim
of ineffective assistance of counsel, the United States Supreme
Court held in Strickland V. Washington, 466 U.S. 688,

(1984),

"The benchmark for judging any claim of ineffectiveness must be
whether counsel's conduct so undermined the proper functioning
of the adversarial process that the trial cannot be relied upon
as having a just result". Strickland, Supra at 687-688.
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The Appellant argued, and presented an affidavit that clearly
stated that his attorney,at Trial was ineffective for not properly
investigating the case against him; and for not discussing the case;

ane for hot filing a Metiop

to

suppress evidence in the case.

Discussing the criminal case with the client is one of the
basic items an attorney is recognized to perform.
"Representation of a criminal defendant entails basic
duties •.• From counsel's function as an assistant to the
defendant derive the overarching duty to advocate the
Defendant's cause and the more particular duties to
consult with the defendant on important decisions and
to keep the defendant informed of important developments
in the course of the prosecution. Strickland, at 688.
Trial Counsel's strategic decisions are not second guessed in
analyzing ineffective assistance of counsel, unless trial counsel's
strategic decisions are made upon the basis of inadequate preparation.
State V. Perez, 99 Idaho 181, at 184-185, 579 P.2d 127~ at 130-131,
(1978).
The Appellant stated in his sworn affidavit of facts in support
of his Petition for Post conviction Relief that " ••• his Constituional
rights were violated when his Counsel failed to properly investigate
his case. Furthermore, at the evidentiary hearing it was proven
that counsel was ineffective for not filing the appeal from the
sentence imposed, even though he had been direct to do so by the
Appellant, and the Appellant's family. This brings forward the
concerns as to the effectiveness and the truthfulness of counsel
in all of his actions.
Based upon the fact that counsel was less than honest when
he did not file the appeal as he was requested to do, it also
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brings into doubt any type of honesty that could have been shown
as to why Counsel did not file any type of Suppression Motion;
why Counsel did not/or whether Counsel did speak to the Appellant
about the case; and whether or not Counsel gave competent advise
as to entering the plea of guilty to the charge as filed.
There was no type of evidence submitted by the State of Idaho,
or former Counsel regarding these issues, and because of that fact
alone, the District Court erred when it dismissed the Petition for
Post Conviction Relief.
Because the Petitioner/Appellant filed a Sworn Affidavit in
support of his Petition for Post Conviction Relief, and because
the State of Idaho, i.e., the Court sought to dismiss the Petition,
the Court, under the Rules of Civil Procedure, Rule 56, must give
to the Non-moving Party the truth of the matter asserted, and the
moving party must submit affidavits or other evidentiary items to
support such a Motion to dismiss.
At no point in this case was there any type of evidence
submitted that refuted the sworn affidavit of the Petitioner.
Because the District Court granted theMotion to dismiss,
and did so when there was no type of evidence offered to oppose
the allegations of the Post Conviction Petition, and the sworn
affidavit of the Petitioner/Appellant, the District Court denied
to the Appellant his right to have a Court review his complaints,
and this is a violation of the Sixth Amendment to the United
States Constitution, and the right to have a complete appeal of
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his case.
This is violative of not only the Sixth Amendment but the
Fourteenth Amendment to the United States Constitution.
Clearly, because there was no evidence submitted by any party
to the Post Conviction Petition, and that standard of law is a
very slight standard, "preponderance of the evidence", it is
submitted that the sworn affidavit of the Petitioner, which was
not opposed at any time, was enough to meet the "preponderance of
evidence" standard to have all of the claims of the Petition for
Post Conviction Relief survive the summary dismissal stage and
the District Court erred when it dismissed those claims, thus
violating the Constitutionally protected rights of the Appellant
under the Sixth and Fourteenth Amendments to the United States
Constitution as they relate to the effective assistance of Counsl;
the right to Due Process of Law; and the right to have a direct
appeal in a criminal case with the assistance of counsel to file
and research such an appeal.
SECOND ISSUE FOR REVIEW

The Appellant Was Denied His Right To The Effective
Assistance Of Counsel When Post Conviction Counsel
Did Not Properly Respond To All Of The Issues In
The Notice Of Intent To Dismiss.
After the District Court appointed Counsel to represent the
Petitioner/Appellant in the Post Conviction Proceeding, the Court
filed a Notice of Intent to Dismiss the Petition. RP 63-73.
When Counsel Elizabeth Allen responded to the Court's Notice
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of Intent to dismiss, Counsel did not litigate to the Court any of
the issues of Counsel being ineffective except for the fact that
Counsel had failed to file the Notice of Appeal.
The District Court, in the order dismissing all but the
first issue contained in the Petition for Post Conviction Relief,
stated as follows:
" ••• Because the Petitioner did not adequately address
the deficiencies of the Petition, the Court dismissed
all claims in the Petition except for claim one".
Please see the clerk's record on appeal at page 64, paragraph
one, lines 3-5.
Because the Petitioner/Appellant was represented by Counsel,
he could not file any type of responsive pleading in a Pro-Se
format.
It is clear that the reason the District Court dismissed all
but the first claim of the Petition for Post Conviction Relief was
because of the failure of Counsel to adequately address the
other issues in the Petition.
This is ineffective assistance of counsel. The Court made it
clear, it was not dismissing the claims based upon the merits of
the Claims, but because the Petitioner,

(Counsel), did not adequately

address the remaining issues in response to the Notice of Intent
to dismiss.
In the course of these proceedings, prejudice is clear on
the face of the record. The District Court dismissed the Petition
for Post Conviction Relief because counsel did not adequately
address the issues contained in the Petition.
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The inactions of Post Conviction Counsel has deprived the
Petitioner of the abitlity to have his claims heard by any Court.
Had Post Conviction Counsel been acting as the Counsel
guaranteed to the Petitioner under the Sixth Amendment to the
United States Constitution, Counsel would have adequately addressed
and briefed the issues contained within the Petition for Post
Conviction relief, and those claims would have been heard at the
evidentiary hearing.
Some of the testimony from the evidentiary hearing as was
held in this case goes directly to the heart of some of the issues
as were presented in the Post Conviction Petition.
Moreover, it stretches the imagination that the District Court
would find that the testimony of the Petitioner, during the hearing
was motre credible than the attorney's testimony, yet find that
the other claims of the Petition were not able to be heard because
of Counsel's failure to properly address these issues in the
response

to the Notice of Intent to dismiss.

In Strickland V. Washington, 466 U.S. 668, 80 L.Ed.2d 674,
104

s.ct.

2052,

(1984), the United states Supreme Court made it

clear that under the Sixth Amendment to the United States
Constitution, a criminal defendant has the right to the effective
assistance of counsel. That would include the right to have counsel
conduct an investigation into the facts and circumstances that
surround the case, and to investigate any type of defense to the
crime as charged.
This duty to perform an investigation and the right to the
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effective assistance of Counsel carries over into the appela
process. Please see Evitts V. Lucey, 469 U.S. 392, 83 L.Ed.2d
821, 105 s.ct. 830, (1985).
Evitts V. Lucey, Supra,

and the right to have the effective

assistance of counsel during the appeal process, extends to the
individual States through the Fourteenth Amendment.
In the state of Idaho, claims regarding the effective
assistance of counsel will not be raised during the direct appeal
process, because the Office of the State Appellate defender will
not raise such claims stating that these types of claims are
better left to the Post Conviction Process where a record can be
built for review in an evidentiary hearing.
Because the Office of the State Appellate Defender will not
raise claims of ineffective assistance of trial counsel, the
Post Conviction proceeding was the first time that a reviewing
Court was presented with the claims of ineffective assistance of
counsel in this case.
Because counsel was appointed in the Post Conviction Process,
(Elizabeth Allen), the Petitioner/Appellant could not file a
response to the Court's Notice of Intent to dismiss.
Because Counsel failed to fully address the underlying issues
of Ineffective Assistance of counsel in the response to the Notice
of Intent to dismiss, the Court did dismiss those underlying
claims, which has harmed the Appellant because those claims will
now not be heard by any Court.
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This brings this case squarely within the holding of
Martinez V. Ryan, 132 s.ct. 1309, 182 L.Ed.2d 272,

(2012).

It is for the reasons as given that this Court should find
that the claims of ineffective assistance of counsel, as was
presented in the Petition for Post Conviction Relief, and which
were supported by the affidavit of the Petitioner therein, were
in fact "Substantial Claims" under Martinez Supra, and that such
claims were not disputed by any party, and that the failure of
Counsel to "adequately Address" these claims should not preclude
this Court from finding that they were valid.
Based upon the fact that these claims were in fact undisputed,
it was error for the District Court to dismiss these claims, and
furthermore it was ineffective assistance of counsel for counsel
to not have properly preserved these claims by addressing them.
THIRD ISSUE PRESENTED FOR REVIEW

Was The Office Of The State Appellate Defender
Ineffective During The Direct Appeal Process?
During the Post Conviction proceeding, the Petitioner/Appellant
alleged that his Trial Counsel did not file the Notice of Appeal
as he had been requested to do.
After the evidentiary hearing, the District Court did find
that Counsel was Ineffective for not filing the Notice of Appeal.
The District Court entered an Order that appointed the Office
of the State Appellate Defender to represent the Appellant in a
new appeal process.
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The Office of the State Appellate Defender moved this Court
to be allowed to withdraw from the Appeal, stating that they could
not find any meritorious issues from an appeal.
The Appellant herein now raises a claim of ineffective
assistance of counsel on appeal against the office of the State
Appellate Defender.
First, it is clear that if an attorney wishes to withdraw
from an appeal he or she must file a brief in compliance with
Anders V. California, 386 U.S. 738, 18 L.Ed.2d 493, 87 s.ct. 1396,
(1987), where the United States Supreme Court held,

" •• if counsel finds his case to be wholly frivolous, after
a conscientious examination of it, he should so advise
the Court and request permission to withdraw. That
request must, however, be accompanied by a brief
referring to anything in the record that might arguably
support the appeal. A copy of counsel's brief ••• ''.
In this case, there was no Anders Brief filed. The record of
the request to be allowed to withdraw does not state what, if any,
records were researched to determine that there were no nonfrivolous issues to be argued.
Clearly, there is a claim as to whether or not the Court erred
when it dismissed the Petition for Post Conviction Relief; and,
whether or not the Petitioner had met his burden of proof as to the
issues contained in the Petition.
Also, there is an issue of whether or not Post Conviction
Counsel was effective when Counsel did not pursue the other issues
contained in the Post Conviction Petition when the Court issued
it's Notice of Intent to dismiss.
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Under clearly established law, all criminal defendants have
a right to an advocate in mandatory appeals. Please see, Douglas V.
California, 372 U.S. 353, 83 s.ct. 814, (1963); Delgado V. Lewis,
181 F.3d 1087, (9th, Cir. 1999).
"Counsel's failure to file a proper Ander's Brief in support
of Motion to be relived as Counsel on Appeal constituted a denial
of effective assistance of counsel on appeal". Ynited States V.
Skurdal, 341 F.3d 921, (9th Cir. 2003).
The Appellant is acting Pro-Se in this Appeal because the
Office of the State Appellate Defender will not raise claims of
ineffective assistance of counsel on appeal. The Appellant has
found several meritorious issues for this appeal, and has done so
without any of the records from the District Court; and without the
ability to conduct any formal research into the issues.
Clearly, had counsel on appeal been acting in an effective
manner, the claims submitted could have been briefed and researched
in more detail, and there could have been other issues litigated.
Some of the claims that were contained within the Petition
for Post Conviction Relief, such as the failure to argue a Motion
to suppress evidence, should have been raised in the direct appeal
process, but Counsel did not raise these issues. Counsel on appeal
did not even contact the appellant to ascertain as to what was
the evidence that he thought should have been suppressed.
Counsel on appeal did not undertake any form of research to
determine what advise was given to the Appellant, by Trial Counsel,
that the Appellant was thought to be misleading or resulted in the
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erroneous entry of the guilty plea. (Bad advise from counsel).
Counsel on Appeal simply filed a Motion to be allowed to
be relieved as Counsel on appeal, did not state what records had
been searched or read to make the determination that the appeal
had no issues.
Under precedent from the United States Supreme Court, and the
Ninth Circuit Court of Appeals, this is ineffective assistance of
Counsel on Appeal. Skurdal, Supra, Delgado, Supra,.
CONCLUSION

It is for the reasons as given that the Appellant/Petitioner
does seek an Order from this Court which remands this case back to
the district Court for an evidentiary hearing on the other issues
as were litigated in the Petition for Post Conviction Relief.
Or, in the alternative, this Court could find that the
Petitioner, at numerous times, has been denied the right to the
effective assistance of counsel, that such denial has completely
denied to the Petitioner/Appellant the ability to have Due Process
of Law; the right to have any type of Appellate process with such
assistance, and order that this case be dismissed.

OATH OF APPELLANT
Comes now, Peter Trejo Mora, the Appellant herein, who does
aver and state that all information contained herein is true and
correct to the best of my belief and knowledge, I, Peter Mora

h ~ , , A s e d document, and knowing the contents thereof.

5-Jg'-J.5
Pkter Trejo Mora, Appellant
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Dated

